UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

UNI TED STATES OF AMERI CA

V. . CRIM NAL NO.
3: 00CR217( AHN)

TRI UMPH CAPI TAL GROUP, | NC. ET AL.

RULI NG ON MOTI ONS FOR SEVERANCE

This is a multi-defendant, multi-count public corruption
case arising out of the activities of the fornmer Connecti cut
State Treasurer, Paul J. Silvester. Pending before the court
are severance notions of all five defendants, Triunph Capital
Goup, Inc. [“Triunph”], Frederick W MCarthy [“MCarthy”],
Charl es B. Spadoni [“Spadoni”], Lisa A Thiesfield
[“Thiesfield’], and Ben F. Andrews [“Andrews”]. Specifically,
Andrews seeks to be tried separately from McCarthy, Triunph,
Spadoni and Thiesfield [the “Triunph Defendants”] and the
Triunph Defendants seek to be tried separately from Andrews.
McCarthy seeks a trial separate fromall other defendants.
Triunph wants to be tried separately from Spadoni on the two
RI CO counts and the obstruction of justice count. Finally,
Spadoni seeks to have his trial severed from McCarthy’s.

For the foll owi ng reasons, the notions [docs. # 273, #
288, # 299, #301, and # 364] are DENI ED

FACTS



I n count one of the twenty-four count superseding
indictnent (the “indictnent”) the Triunph Defendants and
Andrews are charged with violating RICO, 18 U S.C. 8§ 1962(c).
Count two charges the five defendants with a RICO conspiracy
in violation of 18 U.S.C. 8§ 1961(d). These counts all ege that
t he defendants and two ot her individuals, Paul J. Silvester
(“Silvester”), the fornmer Connecticut State Treasurer, and his
cl ose associate Christopher J. Stack (“Stack”), neither of
whom are named as defendants in this case, were menbers of an
associ ation-in-fact enterprise and conducted and parti ci pated
directly or indirectly in the enterprise’s affairs through a
pattern of racketeering activity consisting of bribery, aiding
and abetting bribe receiving, obstruction of justice and
w tness tanpering. The indictnment charges that Andrews and
the Triunph Defendants corrupted the Connecticut pension
i nvest nent process by soliciting and payi ng bribes, rewards
and gratuities as consideration for pension fund investnents
and by funneling canpaign contributions to the “Silvester for
State Treasurer” Canpaign in exchange for the investnment of
state pension assets.

More particularly, the government alleges that Silvester
and Stack had a corrupt arrangenment whereby, in return for

Silvester’s investnent of state pension assets with a firmor



fund, Silvester directed that firmor fund, including Triunph,
to conpensate Stack as a consultant and Stack paid Silvester a
portion of those consultant fees. |t further alleges that
Andrews received a consulting contract froma firmor fund in
return for Silvester’s investnent of state pension assets,
split the fees with Stack and then Stack kicked back a portion
of the noney he received to Silvester. |In addition,
Thiesfield and Stack all egedly accepted consulting contracts
val ued at approximately $ 2 mllion from Triunph, MCarthy
and Spadoni as consideration for Silvester’s investnent of
state pension assets with a Triunph fund. Further, MCarthy,
Spadoni and Triunph allegedly paid $25,000 to Thiesfield and
gave financial support to the “Silvester for State Treasurer
Canpai gn” in exchange for an investnent of state pension
assets in a Triunph-related i nvestnent fund.

Finally, all of the defendants allegedly attenpted to
conceal Silvester’s role in sharing in the corrupt paynments
and their own participation in the crimnal activity through
obstruction of justice or witness tanpering. Specifically,
Spadoni and Triunph all egedly obstructed justice by deleting,
overwriting or destroying docunents and information stored on
a | aptop conputer and diskettes and Andrews all egedly tanpered

with a witness by counseling and intinmidating her to falsely



testify before a federal grand jury that the noney she
contributed to the Silvester for State Treasurer Canpai gn was
her own noney.

In the remaining twenty-two counts of the indictment, the
Triunph Defendants are naned together in six counts alleging
violations of 18 U.S.C. 88 1343 and 1346, mail/wre
fraud/theft of honest services (counts 16, 17, and 20 through
23). McCarthy, Spadoni and Triunph are naned as codefendants
in two counts alleging violations of 18 U.S.C. 8§ 666(a)(2),
theft/bribery concerning prograns receiving federal funds
(counts 15 and 19). Spadoni and Triunph are charged toget her
in one count alleging obstruction of justice in violation of
18 U.S.C. 8 1503 (count 24). Thiesfield is charged
i ndependently in two counts alleging a violation of §
666(a)(1)(B) (counts 14 and 18). And Andrews is naned as the
sol e defendant in eleven counts: two counts charging
violations of 8 666 (counts 3 and 7); six counts charging
mai |l /wire fraud/theft of honest services in violation of 18
U S.C. 88 1341, 1343 and 1346 (counts 4 through 6 and 8
t hrough 10); one count charging conspiracy to | aundering noney
in violation of 18 U.S.C. § 1956(h) (count 11); one count
all eging false statements in violation of 18 U S.C. § 1001

(count 12); and one count alleging witness tanpering in



violation of 18 U S.C. 8§ 1512(b)(1) (count 13).
STANDARD

A court considering severance notions nust undertake a
two-part inquiry. First, the court nust determ ne whether the
def endants were properly joined under Rule 8(b). It nust then
consi der whether joinder substantially prejudices any
def endant .

Rul e 8(b) provides that multiple defendants (1) may be
charged in the sanme indictment if they are alleged to have
participated in the same acts or transactions constituting an
of fense or offenses, (2) may be charged in one or nopre counts
toget her or separately and (3) do not all need to be charged
in every count. Whether joinder is proper depends |argely on

the facial allegations in the indictnent. See Schaffer v.

United States, 362 U. S. 511, 513-14 (1960); United States v.

Nerlinger, 862 F.2d 967, 973 (2d Cir. 1988); United States v.

Gallo, 668 F. Supp. 736, 748 (E.D.N. Y. 1987). Joinder is
appropriate “where two or nore persons’ crimnal acts are
uni fied by sone substantial identity of facts or participants

or arise out of a common plan or scheme.” United States v.

Attanasio, 870 F.2d 809, 815 (2d Cir. 1989) (quoting United

States v. Porter, 821 F.2d 968, 972 (4th Cir. 1987)). Joi nder

is not permtted when the connection between different groups



is limted to a few individuals comon to each, but where the
i ndi vidual s commt separate acts that involve themin separate

of fenses with no commopn ai m See United States v. Carrozza,

728 F. Supp. 266, 270 (S.D.N. Y. 1990), aff’'d, 956 F.2d 1160
(2d Cir. 1992).

Joi nder of multiple defendants in RICO prosecutions is
particul arly appropriate even if each defendant is charged
with commtting different predicate acts as part of the
al l eged pattern of racketeering activity. |Indeed, where a
series of acts are properly alleged as a pattern of
racketeering activity, those acts “constitute part of a
‘series of acts or transactions constituting an offense’

within the nmeaning of Rule 8(b).” United States v. Wi sman,

624 F.2d 1118, 1129 (2d Cir. 1980). Mor eover, in RICO
prosecutions, there is little danger of prejudice from

spill over evidence because evidence is generally adn ssible
agai nst all RICO defendants to prove the existence and nature
of the racketeering enterprise and the relationship and
continuity of the predicate acts which is needed to establish

a pattern of racketeering. See United States v. Diaz, 176

F.3d 52, 103 (2d Cir.), cert. denied, 528 U.S. 875 (1999). In

essence, if the RICO charge is valid, “an indictnment charging

t he substantive crines alleged as predicate acts along with



the RICO claimsatisfies the requirenents for valid joinder

under Rule 8(b).” United States v. Rastelli, 653 F. Supp.

1034, 1041 (E.D.N. Y. 1986)); United States v. Persico, 621 F

Supp. 842, 851 (S.D.N. Y. 1985) (sane); see also United States

v. Castellano, 610 F. Supp. 1359, 1396 (S.D.N. Y. 1985) (noting

that a conspiracy charge “presunptively satisfies Rule 8(b)”).

Mor eover, where a RICO count sufficiently all eges a
pattern of racketeering activity, the defendants charged in
the RICO counts can be properly joined in an indictment with
def endants who are only charged in the substantive counts

relating to the racketeering activity. See United States v.

Cervone, 907 F.2d 332, 341 (2d Cir. 1990); United States v.

Wei sman, 624 F.2d at 1129; United States v. Gallo, 668 F.

Supp. at 748.
Nonet hel ess, despite the preference in the federal system
for joint trials of defendants who are indicted together, see

Zafiro v. United States, 506 U.S. 534, 537 (1993), Fed. R

Crim P. 14 permts severance where a defendant will be

substantially prejudiced by joinder. See United States v.

Amat o, 15 F.3d 230, 237 (2d Cir. 1994). But a defendant
seeki ng severance under Rule 14 bears a heavy burden of

establishing that substantial prejudice would result fromhis



or her joinder with other defendants. See id. Under Rule 14,
severance should be granted only if there is a serious risk
that a joint trial would conmprom se a specific trial right of
one of the defendants, or prevent the jury from maki ng a

reliable judgnent about guilt or innocence. See Zafiro v.

United States, 506 U.S. at 539.

But prejudice alone is not enough to require severance.

See United States v. Diaz, 176 F.3d at 104 (noting that

limting instructions will often suffice to cure prejudice);

United States v. Cervone, 907 F.2d at 341 (noting that a

def endant nust show prejudice so substantial as to anount to a
m scarriage of justice to reverse a denial of severance under
Rule 14). |Indeed, spillover prejudice that could result where
evidence is adm ssi bl e agai nst one defendant, but not agai nst

ot hers does not require separate trials. See United States v.

Rucker, 586 F.2d 899, 902 (2d Cir. 1978).
In addition, a defendant cannot neet his burden under

Rul e 14 by showi ng that he woul d have a better chance of

acquittal if he were tried alone. See Zafiro v. United
States, 506 U.S. at 540. Differing |levels of culpability and
proof are inevitable in any nultiple defendant trial and,
standi ng al one, are insufficient grounds for separate trials.

See United States v. Torres, 901 F.2d 205, 230 (2d Cir. 1990).




In fact, the Second Circuit has squarely held that severance
is not required even where one of several co-defendants is
tried for a crine not conmitted by anot her codefendant, see

United States v. Hernandez, 85 F.3d 1023, 1029 (2d Cir. 1996),

or where codefendants have nmutual ly antagoni stic defenses, see

United States v. Harwood, 998 F.2d 91, 95-96 (2d Cir. 1993),

or where joinder would cause a lengthy trial containing

conplex factual and |egal issues. See United States v. Diaz,

176 F.3d at 104-05; United States v. Locascio, 6 F.3d 924, 947

(2d Cir. 1993). Likewi se, the Second Circuit has repeatedly
recogni zed that it is constitutionally perm ssible to have
joint trials involving defendants who are only marginally

i nvol ved and defendants who are heavily involved. See United

States v. lLocascio, 6 F.3d at 947. “[E]ven where the risk of

prejudice is high, nmeasures |ess drastic than severance, such
as limting instructions, will often suffice to cure any risk

of prejudice.” United States v. Diaz, 176 F.3d at 104

(internal quotation marks and citations omtted).

I n determ ni ng whet her severance shoul d be granted,
courts in this circuit have considered a nunber of factors,
including: (1) the nunber of defendants; (2) the number of
counts; (3) the conplexity of the indictment; (4) the

estimated length of trial; (5) disparities in the anount or



type of proof offered agai nst each defendant; (6) disparities
in the degrees of involvenent by each defendant in the overal
scheme; (7) possible conflict between various defense theories
or trial strategies; and (8) prejudice fromevidence admtted
agai nst co-defendants which is inadm ssible or excluded as to

a particular defendant. See United States v. Sequra, No.

99cv85, 2000 W. 1849723, at *4 (D. Conn. Nov. 29, 2000);

United States v. Gatien, No. 96cr430, 1997 W. 661138, at *2

(E.D.N. Y. Oct. 20, 1997); United States v. Upton, 856 F. Supp.

727, 736 (E.D.N. Y. 1994); United States v. Gallo, 668 F. Supp.
at 749.

“The ultimte question for the district court is whether
the jury will be able to ‘conpartnentalize’ the evidence
presented to it, and distinguish anong the various defendants

in a nulti-defendant suit.” United States v. Abrans, 539 F

Supp. 378, 381 (S.D.N. Y. 1982); see also United States v.

Sequra, 2000 WL 1849723, at *4 (noting that the court nust
determine if the jury will be reasonably able to keep the
evi dence separate and attribute it accurately to each
defendant). The decision whether to grant a severance is
committed to the sound discretion of the trial court and is

virtually unreviewabl e on appeal. See United States v.

Zackson, 6 F.3d 911, 922 (2d Cir. 1993).
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DI SCUSSI ON

A. Mbtions of Andrews and the Triunph Defendants

Andrews and the Triunph Defendants claimthat they shoul d
be tried separately because the indictnment inproperly joins
two separate and distinct conspiracies, one involving Andrews,
Silvester and Stack, and the other involving the Triunph
Def endants, Silvester and Stack. They assert that the two
separate conspiracies do not involve the sanme acts or
transactions, but rather allege acts or transactions that
occurred at different tines, involved different investnents in
di fferent funds and different business arrangenents. They
also claimthat there is no allegation that the Triunph
Def endants knew about, participated in or contributed to
Andrews’ s al |l eged schenme and vice versa.

The defendants further assert that severance is required
to avoid the substantial spillover prejudice they would suffer
if they are tried together. This is particularly so, they
argue, because the only connection between the two all eged
conspiracies is that they both involve Silvester and Stack and
thus there is a very real danger that the jury will find them
all guilty merely by association. They also contend that it
will be very difficult and confusing for a jury to distinguish

and separate the conplex evidence relating to the different

11



conspiracies as well as the evidence relating to Andrews’s
relationship with Silvester and Stack and the evidence
relating to the Triunph Defendants’ relationship with those
i ndividuals. They maintain that separate trials would not
require nmore of the court’s time than a joint trial because
even in a joint trial before one jury the court will be
required to try two separate cases.

I n opposition, the government maintains that joinder is
proper as a matter of |aw because the indictnent properly
charges all defendants together in facially sufficient RICO

and RI CO conspiracy counts. See United States v. Weisman, 624

F.2d at 1129; United States v. Bagaric, 706 F.2d 42, 69 (2d

Cir. 1983). The governnent further contends that the

def endants have not sustained their burden of show ng that
severance is required to avoid substantial prejudice. The
court agrees.

The Second Circuit has upheld the propriety of joinder in
cases such as this which allege R CO and RI CO conspiracy
charges agai nst all defendants combi ned with various other
substantive crinmes against the defendants individually. See

United States v. Cervone, 907 F.2d at 341. This is so even

where the allegations against the defendants are factually

di stinct, the defendants had no direct contact with each other

12



inrelation to the alleged conspiracy and the acts of the
def endants in furtherance of the all eged conspiracy occurred

during chronologically distinct periods of time. See United

States v. Nerlinger, 862 F.2d at 973. For Rule 8(b) purposes,

joinder is permssible if the indictment alleges one facially
sufficient RICO violation or one facially sufficient RICO

conspiracy. See United States v. Gallo, 668 F. Supp. at 748.

Thus, the defendants’ claimthat the evidence establishes two
separate and distinct conspiracies is not relevant to the
propriety of joinder, but is a question of fact to be resol ved

by the jury. See United States v. Nerlinger, 862 F.2d at 972.

The defendants have al so not sustained their burden of
establishing that severance is necessary to prevent
substantial prejudice. It is well settled that severance is
not required even if, as the defendants argue, the evidence
agai nst some of themis stronger and nore conpelling than the

evi dence against others. See, e.g., United States v.

Locascio, 6 F.3d at 947. Joint trials involving defendants
who are only marginally involved al ongsi de those heavily

i nvol ved are constitutionally permssible. See id.; see also

United States v. Cardascia, 951 F.2d 474, 483 (2d Cir. 1991)

(“[D)isparity in the quantity of evidence and of proof of

cul pability are inevitable in any nmulti-defendant trial, and

13



by thensel ves do not warrant severance.”).

Severance is also not required to avoid prejudicial
spillover evidence. This is not a case where one or nore of
t he defendants are charged in only a few of many counts or are

involved in only a small portion of the evidence. See United

States v. Glbert, 504 F. Supp. 565, 566 (S.D.N. Y. 1980). The

def endants here are all charged with participating in the same
crimnal acts--RI CO and RICO conspiracy. Thus, the bul k of
t he evidence pertaining to the acts of each of the Triunph
Def endants will be adm ssi bl e agai nst Andrews and the evidence
pertaining to Andrews will be adm ssible against the Triunph
Def endants for purposes of proving the alleged RICO
enterprise, the pattern of racketeering, and the RICO
conspiracy. This is so whether or not a specific piece of
evi dence pertains only to the conduct of one defendant.
Mor eover, neither Andrews nor the Triunph Defendants have
poi nted to any evidence that would be adm ssi bl e against only
one, but not all of them But even if they had done so, any
prejudice resulting fromsuch evidence could be cured by a
[imting instruction.

There is also no nmerit to the defendants’ other clainms of
prejudi ce. Because all of the defendants have been charged

together in the RICO counts, a joint trial will be the nost

14



efficient use of judicial resources. 1In addition to the fact
t hat evidence of the individual acts of each defendant wll be
adm ssi bl e agai nst the other defendants, there is apparently a
great deal of technical evidence relating to pension fund
investing that would have to be duplicated if there were
separate trials. 1t is also apparent that a significant
portion of the evidence pertaining to the docunents that were
all egedly deleted intentionally fromthe | aptop conputer
relates to Andrews and his conpany, and thus the evidence
relating to the search of the | aptop conputer, assumng it’'s
adm ssi bl e, would have to be duplicated if there were
separate trials.

Finally, neither the indictnent nor the evidence is so
conplex that a jury will not be able to “conpartnmentalize” and
keep separate the specific evidence and charges agai nst each

defendant. See United States v. Abranms, 539 F. Supp. at 381;

see also United States v. Branker, 395 F.2d 881, 887-88 (2d

Cir. 1968).
In sum none of the arguments made by Andrews and the

Triunph Defendants convince the court that they wll be

riunmph, Spadoni and McCarthy have noved for bl anket
suppressi on of evidence obtained pursuant to the search and
sei zure of the |l aptop conputer, including evidence that
documents were deleted. That notion is currently under
advi senment .

15



substantially prejudiced by joinder.

B. McCarthy's Motion to Sever

McCart hy argues that he should be severed from Andrews
because the two never participated in the sane act or
transaction or in the same series of acts or transactions
constituting the offense. He also argues that he shoul d be
tried separately fromthe other Triunph Defendants because a
joint trial would conprom se his trial rights and prevent the
jury frommaking a reliable judgnment about his guilt or
i nnocence. He maintains that, with the exception of the
obstruction of justice charge agai nst Spadoni and Triunph, al
of the charges against the Triunph Defendants stem fromtwo
sets of events: (1) a paynment of $25,000 to Thiesfield by
Triunmph pursuant to a consulting contract, and the provision
of “financial support” to the Silvester canpaign through an
al l eged agreenment by Triunmph and McCarthy to raise $100, 000
for the Connecticut Republican Party; and (2) Triunmph’'s
decision to enter into consulting contracts with Thiesfield
and Stack after Silvester left office. MCarthy argues that
the amount and type of proof of his involvenent in each of
these acts is nuch nore limted and considerably different
fromthe evidence against the other Triunph Defendants. He

further clainms that there is a significant risk of spillover

16



prejudi ce because he is the founder and controlling
shar ehol der of Triunph and is actively involved in its day to
day operations and thus the jury is likely to think that he
and Triunph are interchangeable and find himliable despite
his |lack of personal involvenent.

McCarthy al so argues that he nmust be tried separately
because he needs to offer testinony from Spadoni that is
excul patory and crucial to his defense and Spadoni’s testinony
woul d not be available to himin a joint trial. Specifically,
McCarthy asserts that Spadoni’'s testinony is necessary to (1)
establish that Spadoni gave McCarthy a | egal opinion that his
fund raising activities were |l egal and constitutionally
protected; (2) rebut Silvester’s testinony as to what Spadon
told Silvester about MCarthy’s know edge of the alleged quid
pro quo; and (3) corroborate McCarthy’'s testinony that he had
no know edge of the alleged quid pro quo.

There is no nmerit to McCarthy’s clains. As previously
di scussed, McCarthy and Andrews can properly be tried together

because they are both charged in the RICO counts. See United

States v. Cervone, 907 F.2d at 346. Furt her, the asserted

differences in MCarthy’'s culpability and the evi dence agai nst
hi m as conpared to the culpability and evi dence agai nst the

ot her defendants does not warrant severance. See United

17



States v. Torres, 901 F.2d at 230; United States v. Locasci o,

6 F.3d at 947. Such differences are inevitable in any
mul ti pl e defendant trial and neasures | ess drastic than
severance, such as |limting instructions, will suffice to cure

any risk of prejudice. See United States v. Diaz, 176 F.3d at

104. Moreover, as the government points out, MCarthy’'s claim
of prejudice fromspillover evidence is illusory in |ight of
the fact that the bulk of the evidence pertaining to his
codef endants woul d be adnmi ssi bl e against himin a severed
trial.

I n addition, MCarthy has not shown that severance is
necessary so that he can call Spadoni to testify on his
behal f. A def endant seeki ng severance on such grounds nust
establish that: (1) the co-defendant would testify at a
severed trial and waive his Fifth Anmendnment privilege; (2) the
testi mony woul d be excul patory and not cumul ative; (3)
judicial econony favors severance; and (4) the testinmny would

not be subject to substantial damagi ng i npeachnent. See

United States v. Wlson, 11 F.3d 346, 354 (2d Cir. 1993);

United States v. Bari, 750 F.2d 1169, 1177 (2d Cir. 1984);

United States v. Finkelstein, 526 F.2d 517, 523-24 (2d Cir.

1975) .

McCart hy has not nmade a sufficient show ng that Spadoni’s

18



testimony woul d be excul patory. But nore significant is his
failure to establish that Spadoni would not testify at a joint
trial or that he would waive his Fifth Amendment privil ege and
testify at McCarthy's severed trial. “Self serving,
conclusory statenments that excul patory wi tnesses will not
testify at a joint trial are not adequate to conpel

severance.” United States v. Bari, 750 F.2d at 1177. See

also United States v. Wlson, 11 F.3d at 354 (holding that the

district court did not abuse its discretion in denying
severance on the grounds that it would be unrealistic to think
t hat a codefendant would be any nore willing to waive his

privilege at a separate trial than at a joint trial); United

States v. Finkelstein, 526 F.2d at 524 (noting that where a
def endant does not plead guilty it is unrealistic to think
that he “would be any nmore willing to waive his constitutional
privilege against self-incrimnation when called as a w tness
at a separate trial than he would be willing to insist upon
his privilege as a defendant not to take the stand.”).

| ndeed, McCarthy’s argument is based on the unsupported
assertion that Spadoni would not have any Fifth Amendnent
concerns that would be inplicated in a severed trial. Even if
Spadoni is tried first and waives his Fifth Arendnment

privilege at his trial, he would still be entitled to invoke

19



his Fifth Amendrment privilege if he were called to testify at

McCarthy’ s subsequent trial. See United States v. Balsys, 119

F.3d 122, 139 (2d Cir. 1997) (holding that “a waiver of the
[Fifth Amendment] privilege in one proceedi ng does not affect
the rights of a wtness or the accused in another independent

proceeding.”), rev'd on other grounds, 524 U. S. 666 (1998).

This would be particularly true if Spadoni were convicted in a
earlier trial and had a notion or appeal pending that

chal I enged his conviction and could result in a newtrial.

See Otomano v. United States, 468 F.2d 269, 273-74 (1st Cir.

1972); see also Mnnesota v. Mirphy, 465 U S. 420, 426 (1984)

(holding that a defendant’s Fifth Amendnment privil ege
continues after he has been convicted).

Finally, MCarthy has made no show ng that Spadoni’s
testi mony woul d not be subject to substantial danmagi ng
i npeachnment or that judicial econony favors severance.

C. Triumh’s Mdtion For Severance From Spadoni

Triunph noves to be tried separately from Spadoni on the
two RI CO counts and the obstruction of justice count. It
asserts that its crimnal liability is derivative and depends
on Spadoni’s alleged conduct in deleting files and docunents
fromhis | aptop conputer. It maintains that in the absence of

severance it cannot defend itself. This is so, it argues,

20



because Spadoni is the only witness it can call to rebut the
al l egati ons against it, but that Spadoni wll be unable to
testify at a joint trial because of his Fifth Anendnent
privilege. Thus, it maintains that it and Spadoni should be
tried separately on these three counts so that Spadoni woul d
be available to testify in its defense.

Triunph’s notion fails for the same reasons MCarthy’s
motion fails. First, Triunmph has not shown that Spadoni would
not testify at a joint trial. Second, it has not shown that
Spadoni woul d waive his Fifth Amendnment privilege and testify
on Triunph’s behalf if the trials were severed. Third,
Triunph has not shown that Spadoni’s testinony would be
excul patory. Fourth, judicial econony would not be served by
conducting two separate trials in which all of the sane
evi dence woul d be introduced. |ndeed, Triunph’s request for
severance of only three counts would cause consi derabl e
duplication of efforts and evidence. Fourth, Triunph has not
establ i shed that Spadoni’s testinony would not be subject to
damagi ng i npeachment.

Finally, Triunph makes the sanme m staken assertion that
Spadoni would not be entitled to invoke his Fifth Amendnent
privilege if he is called to testify at Triunph' s subsequent

trial. See United States v. Balsys, 119 F.3d at 139; Ot onmno
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v. United States, 468 F.2d at 273-74; see also M nnesota v.

Mur phy, 465 U.S. at 426.

D. Spadoni’s Motion For Severance

Finally, Spadoni noves to sever his trial from
McCarthy’s. He mai ntains that there is a conflict of
interest that results fromhis prior representation in this
case by McCarthy’s present counsel, Mntz Levin Cohn Ferris
G ovsky & Popeo, P.C. (“Mntz Levin”). Specifically, Spadon
asserts that Mntz Levin obtained confidential and privil eged
information fromhimwhen it previously represented himin
this matter and that such information could be used to his
di sadvantage at a joint trial. Spadoni further asserts that
Mntz Levin has a conflict of interest because it is
attenpting to shift blame from MCarthy to himand portray
McCarthy as | ess cul pable. He contends that this violates
Mntz Levin's duty of loyalty under Rule 1.9 of the
Connecti cut Rul es of Professional Conduct.

Spadoni says that he will waive the conflict of interest
and consent to Mntz Levin' s continued representation of
McCarthy if severance is granted. However, he will not waive
the conflict if he is tried jointly with McCarthy. He
mai ntai ns that severance rather than disqualification is the

nost realistic and practical solution to the problens
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presented by Mntz Levin's prior representation of him

Assum ng for purposes of Spadoni’s notion for severance
that the clainmed conflict of interest exists, the court does
not agree that the ethical and constitutional problens
presented by joint representation of clients with such
asserted divergent interests could be elimnated by severance.
Rather, if in subsequent proceedings the court finds that
Mntz Levin is conflicted, then disqualification would be the
only way to elimnate all of the potential problenms caused by
the alleged conflict.

| ndeed, as the Suprene Court noted, “[]]oint
representation of conflicting interests is suspect because of
what it tends to prevent the attorney fromdoing. . . . [n]ot
only at trial but also as to possible pretrial plea

negotiations and in the sentencing process.” Holloway v.

Arkansas, 435 U. S. 475, 489-90 (1978). For instance, Mntz
Levin's duty of loyalty to both clients could prevent it from
expl oring plea negotiations for MCarthy and possibly offering
his testinony agai nst Spadoni as part of a plea bargain. In
addition, if both McCarthy and Spadoni are tried and
convicted, Mntz Levin's conflicting loyalties could prevent
it fromarguing at sentencing that McCarthy was | ess invol ved

and cul pable in conparison to Spadoni and thus entitled to a
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| esser sentence. See id.
Contrary to Spadoni’s argunments, severance is not a
viable alternative to disqualification in this case if joint

representation is found.

CONCLUSI ON

For all of the foregoing reasons, the notions for
severance (doc. # 273, doc. # 288, doc. # 299, doc. # 301 and
doc. # 364) are DENI ED

SO ORDERED t hi s day of April, 2002 at Bridgeport,

Connecti cut .

Al an H. Nevas
United States District Judge
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